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Working Group on IPR and Copyright Reform roundtable discussion on copyright
issues in the digital environment – focus on the audiovisual sector

REMUNERATION FOR AUTHORS AND PERFORMERS

José M. Montes

First, I would like to express my gratitude to this Working Group for having invited me
to participate in this roundtable discussion, on behalf of both AISGE, the Spanish CMO
representing audiovisual performers, and AEPO-ARTIS, the Association of European
Performers’ Organizations, which, with 35 members in 26 European countries,
represents almost half million European performers (actors, singers, dancers,
musicians, etc.).

As we all know, the Committee on Legal Affairs of this Parliament has repeatedly called
for an improved protection of performers in the on-line environment; most recently in
its Report on the implementation of the INFOSOC Directive, acknowledging “the
necessity for authors and performers to be provided with legal protection for their
creative and artistic work” [including “the need for fair and appropriate
remuneration”], and calling “for improvements to the contractual position of authors
and performers in relation to other rightholders and intermediaries”.

While it is true that there is an absolute need for improving the contractual position of
performers in relation to producers, I’m afraid that would not be the solution to
problem that brings us here today.

In connection to the on-line exploitation of cultural contents (including audiovisual
works and sound recordings), European performers benefit, in principle, from a right
granted by the INFOSOC Directive, namely the exclusive right to authorize the making
available on demand of their fixed performances “in such a way that members of the
public may access them from a place and at a time individually chosen by them”.

But in practice their situation with regard to the implementation of this right is
particularly demonstrative.

While this right means real protection for other categories of rightholders, notably the
producers, it has proved ineffective for the majority of performers, who contractually
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transfer or give away all their exclusive rights (including the making available) to the
producer, by simply receiving a single all-inclusive fee once and for all.
In the audiovisual sector these buy-out contracts are even encouraged by most
national legislations, which provide a presumption of transfer of all performers’
exclusive rights to the producer.

As a result of all this (contractual practices and even legal presumptions of transfer),
performers are deprived of a fair share of the revenues generated from the online
exploitation of their performances.

This systematic transfer of the making available exclusive right to the producer
determines, not only that the contractual situation of the performer is almost
irrelevant, but furthermore that this exclusive right cannot be exercised properly
through collective management.

We believe that in order to ensure decent remuneration conditions for all performers,
a specific measure urgently needs to be introduced at European level for on demand
services, enabling performers, even after the transfer of their exclusive right, to
enjoy an unwaivable right to equitable remuneration.

And, in order to ensure the effectiveness of this right, it should be collectively
managed by the performers’ collecting societies. With this solution the performer not
only secures its participation in the exploitation, but also won’t depend on his
negotiation power with the producer.

This solution is not new, it has been provided in the EU acquis since 1992, as Article 4
of the 1992 Directive on rental and lending rights, provides for an unwaivable right to
remuneration to which authors and performers remain entitled even after having
transferred their rental right to a producer. So, in view of the fact that performers do
not enjoy any share in on-line exploitation of their performances, one option to secure
them a fair remuneration would be an amendment to extend the scope of Article 4 of
the Rental Directive to also cover the situation when the making available right is
transferred.

With this solution, in sum, all performers involved in a work made available on
demand would finally receive, through their collective management organization, a fair
share of the selling or renting price for each work downloaded onto personal
computers or other multimedia device.


